IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
JOHANNA W LLI AMS TI NELLI : CIVIL ACTI ON
V.
COMVERCI AL PLASTI CS AND

SUPPLY CORP./ NYTEF PLASTI CS :
LTD., et al. : NO. 98-5806

MEMORANDUM AND ORDER

Fullam Sr. J. Cct ober , 1999

In this Title VII action, plaintiff asserts that she
was subjected to sexual harassnent by her supervisor, in the
course of her enploynent. Another female enployee, Victoria
Rubin, had earlier made simlar allegations, and also filed a
conplaint with the Equal Enploynment OQpportunity Comr ssion.
Plaintiff has now i ssued a subpoena to the EECC for the
production of its records concerning Ms. Rubin’s claim which was
resolved at the EECC | evel and did not result in litigation. The
EEOCC has filed a notion to quash the subpoena.

Plaintiff invokes the Freedom of Information Act, 5
U S.C. 8552 (1976), but anong the nine exenptions fromthe
di scl osure provisions of that statute, 5 U S.C. 8 552(b)(1)-(9),
is Exenption No. 3, which precludes conpelled disclosure of
records which are “specifically exenpted from di scl osure by
statute...”.

Title VII itself provides, in 8 706(b), that



Charges shall not be made public by the

Conmmi ssion. .. Nothing said or done during and as a part
of such informal endeavors nmay be nade public by the
Comm ssion, its officers or enployees, or used as

evi dence in a subsequent proceeding without the witten

consent of the persons concerned.”

And 8 709(e) nmakes it a crimnal offense for any enpl oyee or
of ficer of the Comm ssion to make information public in violation
of the statute.

Plaintiff asserts that the Conmm ssion has been provided
with the witten consents of both Ms. Rubin and the defendants,
hence the Commi ssion is legally authorized to nake the requested
di scl osures. The Comm ssion counters with the assertion that,
when any conplaint |odged with the Comm ssion does not result in
litigation, the record is permanently closed for all purposes;

t he persons who had been involved in the adm nistrative
proceeding are no | onger “parties” to anything, but are treated
preci sely the sane as any ot her nenber of the general public.

| note, however, that the statute does not refer to

“parties,” but authorizes disclosure with “the witten consent of
t he persons concerned.” It is reasonable to suppose that there
may be “persons concerned” who are not, and never have been,
“parties” in the strict sense. The question also arises,
concerned with what? Persons concerned in the outconme of the

adm ni strative proceedi ng, persons concerned in the events

| eading up to the controversy, or persons concerned in the issues



whi ch are under discussion?

The Comm ssion apparently takes the position that, once
the admnistrative file is closed wthout litigation, there is no
| onger anyone who can accurately be descri bed as a “person
concerned,” whose consent to disclosure can be effectuated.

| hesitate to adopt such an extrene position, and need
not do so in the present case. Under any view of the matter,
am not persuaded that Ms. Rubin and these defendants are the only
persons whose consents to disclosure woul d be necessary in order
to conply with the statute. Mreover, and perhaps nore
i nportant, the purported consents are deci dedly anbi guous. The
witten authorization of Ms. Rubin authorizes disclosure to
either plaintiff’s counsel or defense counsel in the present
case. The authorization submtted on behalf of the defendants
purports to authorize release to defense counsel only. Moreover,
t he defendants’ authorization is not signed by any defendant, but
is signed only by the attorney who represents themin the present
case. Wether that sane attorney was involved in the Rubin
adm ni strative proceedi ng does not appear, nor, indeed, is it
sel f-evident that an attorney can waive the confidentiality
rights of his clients.

Finally, it should be noted that plaintiff has not
shown an actual need for the requested docunents. Since M.

Rubin is apparently cooperative, she is presumably in a position



to disclose what occurred before the EEOC. The sane is true of
t he def endants.

The notion of the EEOCC to quash the subpoena will be
gr ant ed.

An Order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
JOHANNA W LLI AMS TI NELLI : CIVIL ACTI ON
V.
COMVERCI AL PLASTI CS AND

SUPPLY CORP./ NYTEF PLASTI CS :
LTD., et al. : NO. 98-5806

ORDER

AND NOW this day of QOctober, 1999, IT IS ORDERED:
1. Plaintiff’s Mdtion to Conpel |nspection of Records
fromthe EECC i s DEN ED.

2. The EEOC s Motion to Quash Subpoena is GRANTED.

John P. Fullam Sr. J.



